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FBAR Update: Recent Changes to
Reporting Assets Held Outside U.S.
Americans with a �nancial interest in or signature authority over a foreign �nancial
account are required to �le an FBAR if the aggregate value of all foreign accounts is
more than $10,000.
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By Hanspeter Misteli Reyes, J.D., LLM.

In a globalized world, it is common for individuals to hold assets outside the U.S.
However, U.S. taxpayers are often unaware that there are special reporting
requirements for their non-U.S. based assets leading to substantial penalties. This
article will provide a general overview of the current reporting requirements for
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foreign �nancial assets on the Report of Foreign and Financial Accounts (“FBAR”)
and on Form 8938 under the Foreign Account Compliance Act (“FATCA”). We will
also review the interpretation and scope of penalties arising from non-disclosure,
which have recently been the subject of two appeals to the United States Supreme
Court.

1. FBARs

A United States Person (“U.S. Person”) with a �nancial interest in or signature
authority over a foreign �nancial account is required to �le an FBAR for the
corresponding year if the aggregate value of all foreign �nancial accounts is more
than $10,000 (adjusted for in�ation annually) at any time during the calendar year.

US Person

A U.S. Person means a citizen or tax resident of the United States, a domestic
corporation, domestic partnership, any estate other than foreign estates, U.S. trusts,
and any other person not considered a foreign person.

Financial Interest

A U.S. person will have a �nancial interest when:

The person is the owner of record or holder of legal title, regardless of whether the
account is held for the bene�t of a U.S. person or non-U.S. person.

The person is the owner or holder of legal title but is acting as an agent or attorney
or is acting on behalf of the U.S. person concerning that account or has any
signatory authority over the account.

Financial Account

Generally, any account located at a �nancial institution outside the United States is
considered a foreign �nancial account. Financial accounts include bank accounts
such as savings and checking accounts and time deposits, and securities accounts,
among others. In addition, any foreign securities, interest, or contract held for
investment issued by someone not a U.S. person must be reported, including any
stock or securities issued by a foreign corporation and partnership interests, among
others.

Records
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Taxpayers must keep records of the accounts reported for �ve years, counting from
the FBAR’s due date. Documents should contain the name in which the account is
maintained, the account number, the name and address of the foreign �nancial
institution, the type of account, and the maximum value of each account during the
reporting year. 

Filing deadlines

FBARs must be �led annually, on April 15, following the calendar year to be reported.
However, an automatic extension is allowed to October 15 if the initial �ling
requirement is not met. The FBAR �ling deadline follows the Federal income tax
return �ling deadlines.

Filing

Filing of FBARs is made electronically using FinCEN’s �ling system by completing
the FinCEN Form 114 for the reportable year. FBAR returns are �led separately from
the taxpayer’s federal tax returns.

Late �ling

If a taxpayer learns that an FBAR should have been �led but was not, the FBAR �ling
system allows taxpayers to enter the calendar year they are reporting, including past
years. In addition, the system enables the taxpayer to explain the reasons for the late
�ling or show that it is part of an IRS compliance program.

Penalties

A taxpayer who fails to �le FBARs may be subject to monetary civil penalties,
criminal penalties (or both) organized by escalating levels of culpability (non-
willful or willful). If “reasonable cause” for failing to �le an FBAR is shown, the
person may be excused from liability. For both willful and non-willful violations, the
IRS examiner has the discretion to apply lesser penalty amounts; however, in
practice, the IRS examiners have consistently used the statutory maximums.

Non-Willful Violations

In its streamlined �ling compliance procedures, the IRS has de�ned non-willful
conduct as conduct that is due to negligence, inadvertence, or mistake resulting from
a good faith misunderstanding of the requirements of the law. For non-willful FBAR
violations, penalties cannot exceed $10,000 (adjusted for in�ation annually).
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The application and scope of FBAR penalties for non-willful conduct have been
subject to much debate as to whether penalties for non-willful failure to �le FBARs
apply on a per form or per account basis. The IRS has held the onerous position that
non-willful penalties are calculated per account, while practitioners have argued
that the penalty should be applied per form. The Fifth Circuit and Ninth Circuit were
split on this issue. In United States v. Boyd (991 F.3d 1077, 1080–86 (9th Cir. 2021) the
Ninth Circuit held that the IRS may impose only one penalty per form. However,
in United States v. Bittner (19 F.4th 734, 740 (5th Cir. 2021) the Fifth Circuit con�rmed
the IRS’s position establishing that penalties are calculated per account.

The United States Supreme Court resolved this issue on February 28, 2023 in favor of
a per-report approach following the rule of lenity, whereby the Supreme Court has
long held that statutes imposing penalties are to be “construed strictly” against the
government and in favor of individuals. The Supreme Court argued that the rule
exists in part to protect the Due Process Clause promise that “a fair warning should
be given to the world in language that the common world will understand, of what
the law intends to do if a certain line is passed.”

Willful Violations

For willful violations, the IRS may impose a maximum penalty of either $100,000
(adjusted for in�ation annually) or 50% of the account balance at the time of the
violation, whichever is greater. Unlike non-willful violations, the United States
Congress speci�cally authorized the imposition of per-account penalties in the
statute imposing the penalties. The penalty applies to anyone who willfully fails to
�le a timely FBAR; (ii) �les the FBAR with a material omission or misstatement; or
(iii) fails to satisfy the recordkeeping requirements by not making or retaining
records. 

Regarding the imposition of willful violations, the taxpayer in United States v. Monica
Toth sought to have the Supreme Court rule on whether constitutional protections
against excessive �nes extend to civil tax penalties under the Eight Amendment
would render the penalties for willful violations of the FBAR �ling requirements
unconstitutional.  The United States District Court for the District of Massachusetts
granted summary judgment for the government �nding that the full amount of the
penalties assessed were properly payable.  The United States Court of Appeals for the
First Circuit af�rmed the District Court decision on April 29, 2022 (33 F. 4  1 (1  Cir.
2022).  On January 23, 2023, the United States Supreme Court declined to hear the
taxpayer’s appeal (No. 22-177). The taxpayer’s argument in Toth presents a new
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approach for challenges to FBAR penalties, but it is dif�cult to see the approach being
successful. 

Criminal Penalties

The IRS may also impose criminal penalties for willful non-disclosure and
imprisonment for up to 5 years, a �ne not exceeding $250,000, or both.  Note,
however, that if a U.S. person violates FBAR requirements while violating another
law or as part of a pattern of illegal activity within 12 months, the penalty may be
increased to $500,000, ten years of imprisonment, or both.

FATCA

In addition to �ling FBARs, taxpayers may also have to report any interests held in
any foreign �nancial assets by �ling Form 8938. Taxpayers are required to �le Form
8938 if they are considered a Speci�ed Person, have an interest in speci�ed foreign
�nancial assets required to be reported, and the assets’ aggregate value exceeds the
speci�ed reporting thresholds.

Speci�ed Person

A Speci�ed Person is any U.S. citizen, resident alien, non-resident alien who makes
an election to be treated as a resident alien for purposes of �ling a joint income tax
return and certain domestic entities holding any interest, during any portion of the
taxable year, in a foreign �nancial asset.

Speci�ed Foreign Financial Asset

A speci�ed foreign �nancial asset (“Speci�ed Asset”) is any �nancial account
maintained by a foreign �nancial institution or other �nancial assets held for
investment that are not an account maintained by a U.S. or �nancial institution,
namely:

Stocks or securities issued by someone other than a U.S. person.

Interest in a foreign entity.

Any �nancial instrument or contract that has an issuer or counterparty other than
a U.S. person.

Reporting thresholds
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Thresholds vary for individuals depending on speci�c circumstances, such as being
married or having a place of residence abroad, as explained below.

Unmarried taxpayers living in the U.S.: The value of the Speci�ed Asset is more
than $50,000 on the last day of the tax year or more than $75,000 at any time
during the year.

Married taxpayers �ling a joint income tax return and living in the U.S.: The
value of the Speci�ed Asset is more than $50,000 on the last day of the tax year of
more than $150,000 at any time during the tax year.

Taxpayers living abroad: U.S. citizens must report Speci�ed Assets if their value
exceeds $200,000 on the last day of the tax year. If a joint return is �led, the value
of the Speci�c Assets must exceed $400,000 on the last day of the tax year or more
than $600,000 at any time during the year.

Domestic entities: The value of the Speci�ed Assets is more than $50,000 on the
last day of the tax year or more than $75,000 at any time during the year.

Filing

Form 8938 must be attached to the taxpayer’s annual tax income tax return and �led
by the due date for the corresponding return.

Late �ling

If Form 8938 should have been �led, a taxpayer must make a late �ling and may be
penalized. No penalty will be imposed if the failure to �le is due to a reasonable cause
and not willful neglect. However, the taxpayer has the burden of proof to show a
reasonable cause claim.

Penalties

If Form 8938 should have been �led, a taxpayer may be subject to a penalty of
$10,000. Failure to �le a correct and complete Form 8939 within 90 days after the
IRS mails a notice of an additional penalty of $10,000 is applicable for each 30-day
period (or part of that period). The maximum penalty is $50,000.

====

Hanspeter Misteli Reyes is an associate in Greenberg Glusker‘s Private Client Services
Group

Hello. It looks like you’re using an ad blocker that may prevent our website from
working properly. To receive the best experience possible, please make sure any blockers
are switched off and refresh the page.

If you have any questions or need help you can email us

https://www.greenbergglusker.com/hanspeter-misteli/
https://www.greenbergglusker.com/
mailto:info@cpapracticeadvisor.com


Income Tax  • IRS  • Taxes

CPA Practice Advisor is registered with the National Association of State Boards of Accountancy
(NASBA) as a sponsor of continuing professional education on the National Registry of CPE
Sponsors.

© 2024 Firmworks, LLC. All rights reserved

Hello. It looks like you’re using an ad blocker that may prevent our website from
working properly. To receive the best experience possible, please make sure any blockers
are switched off and refresh the page.

If you have any questions or need help you can email us

https://www.cpapracticeadvisor.com/section/income-tax/
https://www.cpapracticeadvisor.com/section/irs/
https://www.cpapracticeadvisor.com/section/taxes/
mailto:info@cpapracticeadvisor.com

