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but that is certainly no longer the case in this age of #MeToo. Words spoken today,
especially if they are lewd, profane, sexually explicit, or sexual innuendo can and ...
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The old axiom that “words can never harm me” may have been true at some point,
but thatis certainly no longer the case in this age of #MeToo. Words spoken today,

especially if they are lewd, profane, sexually explicit, or sexual innuendo can and
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often do resultin claims of sexual harassment. The potential legal liability for sex
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accused of sexual assault, or at a minimum unwanted sexual advances, by women
who had the misfortune to interact with them. The fallout from the continuing
revelations of sexual misconduct by persons that have long been admired has been to
make the workplace ultra-sensitive to comments or remarks that have explicit or

even implicit sexual content.

Profanity and the New Generation

Profanity of varying stripes has been a reality in some workplaces for aslong as
anyone can remember. For Gen Xers, millennials, and sadly even post-millennials,
profanity is part of their everyday conversation. In fact, today’s younger workers
sometimes struggle to form a sentence that doesn’t contain the “F” word. Some
celebrities see the use of such language as a badge of honor. The lyrics to many songs
are replete with sexual references and obscene words. Since calling people out over
vulgar language in lyrics is seen as being out of the question, the conductis
perpetuated. That attitude may help explain, at least to some limited degree, why
until the #MeToo movement brought the treatment of women in the workplace front
and center, obscene, coarse and even vulgar language has been generally tolerated in

most cases.

What Offends One Person May Not Offend Another

One of the challenges with managing potentially offensive language in the
workplace, including that involving sexual content, is its subjectivity. What one
person may find objectionable or obscene, might not pose a problem for someone
else. But with the new-found attention on comments or conduct that explicitly or
even implicitly, portrays women as sex objects, no employer can afford to tolerate it
in their workplace. The fallout from the intense focus on sexual misconduct
generated by the #MeToo wave has been to empower and embolden women in the

workplace to report any hint of such mistreatment. Words or conduct that
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previously might have just been shrugged off could now form the basis for a claim
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All companies must be even more prepared today to address sexual harassmentin the
workplace than at any time in the past. Employers that do not have a plan may be
unable to appropriately address problems in a timely manner with resulting negative

consequences.
Here is what you should do to be prepared:

e In today’s multicultural, multigenerational, and multilingual workforce employers
must be especially aware of how cultures may clash and cause hostile work
environments. Cultural groups may have different norms regarding profanity,
appropriate jokes and stories in the workplace, and displays of friendship.
Companies need to be aware of what cultures are represented in the workforce and
set a common standard that all employees can know and follow.

e Employers must have a policy addressing what language is appropriate in the
workplace. Employees that do not know the rules will break them and some
employees may take advantage of the fact that a ruleis “not written in the
employee handbook” to engage in misconduct. It is imperative that employers
have a policy in their handbook that defines harassment and gives examples of
inappropriate language.

e All companies need to retrain their supervisors as well as their employees.
Supervisors need to understand the seriousness of any allegations of harassment
and the need for prompt action. They must know the procedure to address any
instances of inappropriate language that could be harassment. Managers must be
aware of the circumstances involving crude language that could make employees
uncomfortable. Even if the use of that language is not found to be an example of
sexual harassment, an employee that is uncomfortable will be unproductive.

e Companies must investigate any claims of sexual harassment promptly and
thoroughly. Companies must act when an employee complains that fellow

employees are harassing them, telling sexual jokes or stories in their presence, or
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engaging in any other form of lewd behavior. A quick investigation into the
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environment where they are iree irom sexual harassment. A companies must do

their part to make it a reality.

Richard D. Alaniz is a partner at Alaniz Law & Associates, a labor and employment firm
based in Houston. He has been at the forefront of labor and employment law for over forty
years, including stints with the U.S. Department of Labor and the National Labor Relations
Board. Rick is a prolific writer on labor and employment law and conducts frequent
seminars to client companies and trade associations across the country. Questions about
this article, or requests to subscribe to receive Rick’s monthly articles, can be addressed to
Rick at (281) 833-2200 or ralaniz@alaniz-law.com,
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