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come to fruition, there may be more immediate consequences for one of the focus
areas: direct shipping of alcohol.

Apr. 03,2022

When President Biden issued an executive order to promote competition in the
American economy (July 2021), he directed the Administrator of the Alcohol and

Tobacco Tax and Trade Bureau to consider, among other things, “reducing any

barriers that impede market access for smaller and independent brewers,

winemakers, and distilleries.”
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The resulting report, released by the Treasury Department February 9 and
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» Beer production is heavily concentrated (two brewers produce 65% of the U.S. beer
market)

e Large producers, distributors, and retailers appear to engage in exclusionary
behavior

e The Federal Alcohol Administration (FAA) Act of 1935, created to address
overconsumption of alcohol and organized crime, may now burden small firms
while failing to “fully address the exclusionary impact of some business practices”

e Some state and federal laws may unjustifiably and disproportionately burden
small and medium-sized producers

e Some state and federal laws may inhibit the growth and competitiveness of small
producers

e Federal tax rates differ between beer, wine, and spirits and affect competition

between each of those sectors
The report makes several specific recommendations to solve for these issues.

It advises the Department of Justice (DOJ) and the Federal Trade Commission (FTC)
to study how mergers and acquisitions affect consolidation, distribution,
innovation, monopolization, and pricing — particularly with respect to small and

emerging businesses.

It recommends the Alcohol and Tobacco Tax and Trade Bureau (TTB) reexamine
labeling requirements to prioritize consumer protection while reducing regulatory

burdens on small and emerging businesses.

Finally, the report encourages states “to examine the effects of their regulations on

small producers and their ability to compete, including their access to distribution.”

Report findings may help state DTC legislation


https://home.treasury.gov/system/files/136/Competition-Report.pdf
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The report suggests one way to help small producers compete is to enable direct-to-
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winery.
Far fewer states permit DTC shipments by breweries, distilleries, or retailers:

e Breweries can ship into nine states and Washington, D.C.
 Distilleries can ship into six states and Washington, D.C.

e Wine retailers can ship into 13 states and Washington, D.C.

DTC legislation is already prominent in several states, including a high-profile bill in
California that would open DTC shipping for distilled spirits. Distilleries and
breweries are making efforts to expand their reach in multiple states, and wineries
are looking to open up the few remaining states to DTC shipments. The findings in

the Treasury report could prove to be persuasive to state legislators considering these
bills.

An argument commonly proffered against expanding DTC shipping is that direct
shipments could increase the consumption of alcohol among underage drinkers. Yet
according to the report, the FTC found no evidence that direct shipments of wine

cause an increase in underage drinking of wine.

What the Treasury did find is that direct shipping offers “distribution opportunities
for small producers” in states where it’s permitted. This may explain why, when the
Treasury was soliciting input, “numerous commenters argued in favor of allowing
direct shipment as a way for small firms to bring their product to market as an

alternative to restrictively regulated or concentrated distribution networks.”
For its part, the FTC has long been a proponent of direct shipping.

In a 2003 study of one local market (detailed in Possible Anticompetitive Barriers to
E-commerce: Wine), the FTC found that 15% of a sample of wines offered online to

consumers in McLean, Virginia, weren’t offered at retail wine stores within 10 miles
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of McLean. The study explained states seriously limit consumer access to “thousands
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a substantial role 1n the U.S. Supreme Court’s decision 1n Granholm v. Heald

played
(2005), which struck down Michigan and New York laws that allowed in-state

wineries but not out-of-state wineries to ship directly to consumers in the states.

The Granholm ruling prevents states from discriminating against out-of-state
producers in interstate commerce. However, it allows states to regulate direct-to-
consumer shipping and mandate a three-tier system if they so choose. In other

words, Granholm doesn’t require states to authorize DTC shipments.

And despite widespread support for DTC shipping, including by the FTC, the
Treasury report found there to be lingering concerns over expanding direct

shipments of alcohol.
Lingering concerns over DTC shipping

There appear to be three main concerns about expanding DTC shipments of beverage

alcohol. Some commenters worried that bypassing the wholesale tier would:

e Increase therisk of tainted alcohol entering the market
* Increase the odds of failing to collect state alcohol taxes
e Increase availability to youth, “since home delivery has an abysmal record of age-

gating and ID-checking”

The 2003 FTC report found there to be “few or no problems with shipments to
minors” in states allowing direct shipments. These states typically require age
verification and an adult signature at the point of delivery. However, Treasury
concedes, “itis possible that wine may have a more limited appeal to younger
audiences than other beverages, and it is certainly possible that beer and spirits raise

different issues than wine in these respects.”
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Ultimately, Treasury concludes, state officials need to evaluate the distribution
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Gail Cole is a Senior Writer at Avalara. She’s on a mission to uncover unusual tax
facts and make complex laws and legislation more digestible for accounting and

business professionals.
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