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Mental Health and The Workplace
Virtually all the conditions classi�ed as mental illness may or do have symptoms that
could impact an employee’s ability to perform the essential functions of their job. In
many cases the illness manifests itself in conduct, behavior, or performance ...

Richard D. Alaniz •  Mar. 23, 2020

Employers today are routinely confronted with employee medical issues that impact
the workplace. Despite the ever-increasing focus on issues under the Americans with
Disabilities Act (ADA), the Family and Medical Leave Act (FMLA) and their state and
local counterparts, one employee medical issue that has received scant attention is
mental illness.

The National Alliance on Mental Illness reports that 43.8 million people experience
mental illness in a given year. Approximately 10 million will experience a “serious
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mental illness” that substantially limits one or more major life activities. It costs the
U.S. economy over $100 billion each year and can take a heavy toll on the person
af�icted as well as on their family and friends. In many cases co-workers and the
employer are also directly impacted.

The Equal Employment Opportunity Commission (EEOC) takes the position that a
mental health condition does not have to be signi�cant or permanent to qualify as a
“disability” under the ADA. If the condition is limiting, it likely quali�es. As in the
case of medical issues in general, many states have enacted regulations speci�cally
regarding mental disabilities that are similar to those under the ADA.

Mental Health Conditions

While distinct mental health conditions number in the hundreds, among the most
common mental health impairments or disabilities that employers may confront are
the following: Bipolar disorder; Post-traumatic stress disorder; Panic disorder;
Borderline personality disorder; Obsessive compulsive disorder; Schizophrenia; and
Major depression. It is reported that major depression is the largest cause of
disability in the United States.

In California, which de�nes mental disabilities more broadly than the ADA,
emotional illnesses and intellectual learning disabilities are included. This means
that such conditions as ADHD and dyslexia would qualify as mental disabilities
under California law. The same is likely true in other states with employee-friendly
laws that have de�ned “mental illness” for disability purposes.   

Virtually all the conditions classi�ed as mental illness may or do have symptoms
that could impact an employee’s ability to perform the essential functions of their
job. In many cases the illness manifests itself in conduct, behavior, or performance
issues that affects their co-workers as well. Because such mental health impairments
are almost always protected disabilities under the ADA and similar state laws, an
employer must proceed cautiously in attempting to address these issues when they
arise. Medical privacy rules similarly require discretion in addressing employee
mental health conditions.   

Inquiries to Employees

The EEOC has stringent standards regarding what and when an employer may ask
an employee about information regarding an employee’s medical (mental) health.
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The four circumstances under which an employer may ask questions of an employee
regarding a medical condition are the following:

1. After a job offer has been made and if all applicants in a job category are asked for
the same medical information;

2. When an employee has requested a reasonable accommodation;
3. When the employer is engaging in af�rmative action regarding persons with

disabilities; and
4. When the employer has objective evidence that an employee is unable to perform

their job or poses a safety risk because of their condition. 

Employers sometimes become aware that an employee may be suffering from a
mental impairment or disability that is affecting the workplace through reports from
fellow employees. In most cases some problem behavior or incident triggers a
concern among co-workers that something is amiss with the employee. A major
change in personality, such as from happy to moody, confrontational or
argumentative behavior and similar uncharacteristic conduct may be signs of a
problem. On some occasions the employee’s supervisor may become aware of a
problem when having to respond to complaints about an incident involving the
employee.

The possibility that a supervisor or manager may encounter an employee mental
health condition in the workplace underscores the need for the issue to be addressed
in their employment issues training. Most companies seek to educate supervisors and
managers regarding the appropriate response to ADA issues. Basic information on
the proper response to an employee mental condition should be a part of work
training.

The appropriate response to a potential mental health issue is to carefully gather as
much information as possible while maintaining appropriate con�dentiality and
medical privacy. A human resources representative or appropriate member of
management, working in conjunction with the plant nurse or a medical practitioner,
should con�dentially interview witnesses to the abnormal conduct.

These are not issues that should be permitted to become part of the shop talk. Once
con�rming information in the form of objective evidence of the questionable
conduct is obtained, the employer may question the employee regarding the
condition, if any, that is causing the problem behavior. Employers can request
disability information only if it is job-related and consistent with business necessity.
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Therefore, there must be a reasonable basis to believe that the condition causes the
employee to be unquali�ed for the job, requires a reasonable accommodation, or
poses a direct threat to the health and safety of other employees. Given the sensitive
nature of the issues, these types of discussions should occur in private, preferably
including the medical review of�cer, plant nurse or safety professional if possible. It
is quite common for the employee to deny that there is a problem.

The employer must nonetheless proceed without being confrontational. It is possible
that mere questions about what could be causing the employee’s behavior could
trigger the problem conduct.    

Permissible Action

If it is determined that the employee’s medical (mental) condition is limiting the
employee’s ability to properly perform his/her job or creating disruptions or safety
issues in the workplace, especially if the employee denies there is an issue, the
employer may require a �tness for duty examination. The examination must be “job
related and consistent with business necessity.”

A �tness for duty exam would also be appropriate if it appears that the employee’s
mental condition could pose a danger to the employee or co-workers. It is precisely
in these circumstances that an established relationship with a medical clinic that is
familiar with industrial medicine, and your speci�c jobs is most useful.

The medical professional conducting the exam should have available the employee’s
job description or at a minimum, the essential job functions. The employee’s
personal physician or medical provider should be consulted for any input that may
help in performing the assessment. If the exam does not totally disqualify the
employee from employment, potential reasonable accommodations should be
discussed with the employee in conjunction with the medical professionals involved.

If the employee does not have an on-going relationship with a personal physician or
proper medical provider, referral to an Employee Assistance Program might be
appropriate. When the interactive process to address the potential reasonable
accommodations for the condition occurs, it should focus solely on the limitations
on the ability to perform the job created by the mental condition and what
accommodations might be available.

In some cases, prescription of medication or the modi�cation of an existing
medication regimen may be suf�cient. Such action would obviously involve the
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employee’s treating health care professional. In some cases, a job transfer, �exible
scheduling, or modi�ed break schedules, or some similar accommodation that does
not create an undue hardship would permit the employee to continue working
without symptomatic behavior.

There are some mental conditions that cause an employee to pose a threat of physical
harm to fellow employees. Such behavior is sometimes manifested when a person
suffers from a borderline personality disorder, bipolar disorder or schizophrenia. If
the employee is not capable of performing the essential functions of their job
without posing a threat to the safety of themselves or others, even with reasonable
accommodations, the employer may have no choice but to terminate the employee.
Taking such action should be rare and only come after all possible reasonable
accommodations have been considered and found unfeasible. Involvement of the
medical professionals would be critical before reaching a termination decision. A
combination of leave along with a regimen of appropriate medication are often the
types of reasonable accommodations recommended by the treating physicians before
a termination decision is needed. The ultimate goal and concern should be the well-
being of the employee. If medically supervised leave, even for an extended period
would enable the employee to improve and possibly return to work, it could be the
best course of action.      

Conclusion

Each year employers are confronted with an increasing number of interactions
where the ADA and/or FMLA are implicated. It is likely that some may involve cases
of employee mental illness. The best course of action for employers is to be cautious
and patient all times in addressing mental health issues in the workplace. The issues
are highly personal and can be complex.

        

===========

Richard D. Alaniz, J.D., is a partner at Alaniz Law & Associates, a labor and employment
�rm based in Houston. He has been at the forefront of labor and employment law for over
forty years, including stints with the U.S. Department of Labor and the National Labor
Relations Board. Rick is a proli�c writer on labor and employment law and conducts
frequent seminars to client companies and trade associations across the country. Questions
about this article, or requests to subscribe to receive Rick’s monthly articles, can be
addressed to Rick at (281) 833-2200 or ralaniz@alaniz-law.com.
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