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Tax Season Liability Issues for Tax Pros
Many professional liability claims arise because the tax pro had insu�cient time to
properly review client information received and an otherwise avoidable error is made
on the client’s tax return. To help reduce this risk, be proactive and contact ...
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Tax season is upon us, and the anticipation of seven-day work weeks is in the air.
Accounting and tax professionals have many responsibilities this time of year, and
sometimes, the professional liability risks associated with performing services may
be overlooked. Luckily, properly planning for the season can help mitigate the risk of
a professional liability claim. Here are some things you can do now to get ready.

Help your clients help you

Many professional liability claims arise because the tax pro or accountant had
insuf�cient time to properly review client information received and an otherwise
avoidable error is made on the client’s tax return. To help reduce this risk, be
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proactive and contact your clients at the beginning of the season to schedule
appointments. Do not wait for them to contact you. Explore ways to incentivize
those habitual procrastinators, such as a fee discount if information is provided by a
speci�ed, earlier date.

Provide clients with information on new tax developments

Clients who are unaware of opportunities to save or defer tax may sue their tax pros
for failing to advise them. Providing clients with general, non-client speci�c
information on tax-saving opportunities and asking them to contact you can be
helpful in such a situation. Many �rms use a newsletter to accomplish this. Some
areas for educating clients including:

Opportunities stemming from the Tax Cuts and Jobs Act, including planning
strategies related to Internal Revenue Code (IRC) §199A and Quali�ed Opportunity
Zones (QOZs). For example, if a client has a transaction with a large gain and is
not advised about the potential to defer the tax on the gain by investing in a QOZ
fund, the client may blame their tax pro for not advising them.
U.S. �ling obligations related foreign investments such as the FBAR and �ling
obligations related to foreign trusts. With penalties for non-compliance generally
starting at $10,000, tax pros should discuss potential foreign �ling obligations
with every client.
Inform all clients, including individuals, about the Wayfair decision. If a state
revenue department discovers the client’s failure to collect and remit sales tax in
their state, the client may assert that their tax pro should have advised them of
their responsibility to collect and remit sales tax and, therefore, is responsible for
penalties and interest assessed in addition to the sales tax the client was unable to
collect from customers.

Assess your engagement letter processes and usage

On an annual basis, review your prior year’s engagement letter templates and update
them for changes in the law and current developments in professional liability. The
AICPA, NAEA, NATP, professional liability insurers, including CNA, and paid
providers all have sample engagement letters for CPAs to leverage. Customize your
engagement letter for your �rm, and understand how speci�c engagement letter
provisions address the risk of providing service and allocate this risk between the
tax/accounting �rm and its client. This will better position you to respond to any
questions raised by the client.
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Historically, engagement letter use for tax services is far less frequent than for attest
services. Consequently, defending claims related to tax services can be dif�cult as the
scope of the engagement may be argued. Scope creep, another professional liability
concern, can result even when a tax professional performing tax services has an
engagement letter and services expand or change to include ancillary tax services
such as responding to notices, IRS audit representation, and tax consulting. For these
reasons, signed engagement letters that speci�cally delineate the scope of services
and are amended for changes in scope are recommended.

For audit representation and tax consulting engagements, obtaining a separate,
signed engagement letter is recommended. Ideally, tax pros would obtain a signed
engagement letters for assisting clients with responding to notices as well. However,
more realistically, an email from the client stating that the client agrees that the �rm
will respond to the notice on the client’s behalf and that the terms and conditions of
the compliance engagement letter apply may be effective.

Review your client list

Terminate clients that are no longer a �t for your �rm, especially those that
demonstrate their disrespect of you by not paying outstanding invoices or failing to
provide information on a timely basis. Review your client list at least once a year to
free up time for opportunities with better clients.

Review policies to determine if hosting services are provided

Finally, if the professional also perform attestation services for clients, record
retention policies should be reviewed. The AICPA Professional Ethics Executive
Committee (“PEEC”) issued an ethics interpretation, Hosting Services, ET §1.295.143
which became effective July 1, 2019. The interpretation indicates that providing
hosting services, meaning the �rm is the sole repository for a client’s records, for an
attest client may impair a �rm’s independence.

In a tax practice, if a professional calculates tax depreciation, IRC §263A or performs
other calculations and the attest client does not maintain a copy of these
calculations for their records, the �rm may have an independence problem. Luckily,
providing your client a copy of these items for their records should solve help the
problem. Regardless of the independence concern, this is a good practice for any
client to help ensure the client’s records are complete.
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For more tips on what to do now and during tax season to help reduce the risk of a
professional liability claim, read Surviving Tax Season: Checklists to Manage Your Risk.

======
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